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Family Law

Adoption: Proving Abandonment by a Natural Parent
Who Fails or Refuses to Consent to an Adoption

by Cynthaa Stump Swanson

Adopiion i3 3 purdy slEioiory cauee
of scion, aesd hus 1Be vabdory of ik
presesding ard af ibe Fmal judpmcat
ol sdoption drpendr upon subsisnial
compliise il The adsplea Aaleltl
The puipoie of an adopiios prosphding
i to pever peeg berween & child ssd her
aaliaial paresii, Ls lerrmeasts somplelely
ke rights of che mabprsl parcote and
o eriablich vech mghis in A8 Sdoposg
paivali.

Chapior 6] of ihe Flords Siatstm pro-
vided ahe Wapulory badEs for BSepRion
iteian. F.5. J61080 requincy e conment
of ithe moider of & minor child, Tha
(wiher must alio ooedesl if o mipoT
wini concerred of besen while the (ather
wan maaTHd o e motker, o the Faiber
hid prevroadly sdoposd ohe chald, i the
lither B becn adjudged 1o be the [sther
of child, if ibe fwiber B schknowiedgod
1y ik Deparimmeid of Health asd Reha-
bteatsee Servicei that he o the child™
laghepr, or il Be bav provided regulsr sep
pary [ee ihe ckdd Sieh cofséal Ml
bt eacémied afier 1he hink af the child
The waiwic aled proveder ihal ooroeak
may be roguiced lrom ofher precss in
corisen siiwadiom.! F.5. BRALOTI proveles
ihan nhe ol WAy WS O R Uk
comenl reguired by §A308I of natunl
parrety in T Pellowing situsbions

JE} & parges whe baa dowrnind & cheld winh-
oot WTonting meees of deoiifcation o who
ban sbaredomnd 8 okl

{10 & parend whone pocetal sighi hin
bors Memisaled by oerder of a e ol coerge-
Hrl et el

A7; Ak paervt pad ar bl dingLiidd |Fal comgaiid e
for wham: rosioranon: of CompEriecy B el
iy mprotai 2

This wrich =il wpecilically comaider
the sriueledn i kol § REIGRE] pAFERT,
who cabibeti iymphom of mennral ks,
(wdia oor reluees tocorment to the sdogiion
of & sigor child, and 1Bs pennsd (or
adcgtion roquenii ibat ke Lnal coor

e
e

rxouac vech opmadmd purvminl e FS,
1AL

Ia ek o siigalion whede & nEDEEl
pareet mpprars i ke meecally Ol & inonim-
peiees ared fuild & reldecd 0 comaeni
b2 s wlopiron, e Coui S Dbl deler-
mine whelket 1he santosuniing natural
paseni bar been pudeasliy docland oo
perest and 1hat medwall evadesod ahawi
il i reiloration of compeoionty iy improb-
ablr, I= the grey arcs whese a ewiural
pareal has mol beon jelsally declased
incompcient, But enbibity pympiomy ol
menial illneer, ik cown M B2A JEIET
mine wheaher b evaderse dhowi 1Bt
the nadural parcal has shosdoned dbe
chikd, The nasursl pareni™ mestal prob
e iy hivve o difesl Bearng on (b
capacity 1& form an inleni o0 abandon
1Rt il

These s conislesabls caee law In
Flerida and in othor atsiza sqih @milar
Flatwizs mp to what @Ay of may &
conilivite abandoameat. For cxample,
tks following caim ducwn what dogs
miit, By s, commame sbarsdonmenrd

i) Failare 5 conlibuals b e puppor
of & child owver a pavicd of fosr yem
deipats & Ooar oader o d0 &5 i6d 1he
fnancial abilily b6 conldibule, Rey v
Modwmen. |11 5o 00 SEE{Fla, 1530); Sorowdy

v Slvrrms, 209 5OW N 405 (Teain O,
App. 18D,

th} Rlameworehy negloce, indifiermon
ais] wrepponsmbeicy fog gk chikd €l
fare. oy v. Nolwes, 110 50,3 448 (Fla
1940,

di) Leavieg the chld wib otber asd
[mbag fo poovide mppest Lo iko child,
even ihough afn 1o do wl, Gl BEVE
pebing o yriaeeg 1 el Solamon v,
Al HI Seld 39 (Fla 3 DA
198 e adew, 15F So.dd 1013 (Fla
1980, Purdker v Memer, 11 5624 (1460
{Fla, Lig DA, #7775

fd) Megleen aor disimicrest of saural
mtbesr Wi had volumlasily gren cod-
lady of child 1o other and who admitied
ghay war unsbie 19 gope wah pEdeacal
obigaiont hemell. Maler of Adopdion
of Nobddr, 39 50 24 1205 (Fla. 4th DCA
1937

tel Falleee of dvorced father Lo pay
child suppord a8 retalistion oo madhar’s
wrann in oofeotalingg £ hald ' whereaboin
isad isteelenag =itk (alkes's vuillalisn
rghte. Miskle v, Lindwy, 434 5o 981
{Fla. &bk DHCA 19815

{0 Iscarorvmion, & chidaie dnaking
probles and peEwNISEd CodacEd o an
sdjudication of Sppredency. Mavier of
Adapios of Coprdll, 158 50 34 W0 (Fla
4 C& 1980, See ilie Marden
Thomae, 5239 S04 18 (Fla 1a DOCA
1970,

{ig) Leawving child temporanly in cast
of anwiber or pivisg up cusiody of child
puruant 1o an igretswal. Solsmoa v
Melocar, B %3 1% (Fla. 3 DA
1980k, oevr. dem B9 Sodd 1102 (Fla
| 8.

There i oo lardnock Florda coer w-
ling oo wian shundanmdas (B howeyd,
b medl defidminyve dlalerresn 18 Fladdda
wi o whif condiivie abandoamand @
[ursd s Solowmom v Meluras

This comit has wnied 1k dals 46 B Uanl
abudond] o Fpad 1l Tplalt oo o Pt O (b
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1eg =ik Espia comnis o cozdact which
Sl @ aotikd parpest B0 poroammily
fefegn 8B pardalal mphls arsd 1 1Bbrking
of bt reupeaibilioe Caa by lew sl salett
L dA b Mg 880 passedal Cleee o e
ckaid

Vimeally evedry sdo®ein Cise obiained
wilh ihe ohdie of abasdotsmen] conlains
thiz oo amilas lanpespr. See. Wauer o
Adriion of Nokde, 39 Sp 28 120% (Fla
ik DCA 1917 fn rr Adpprion of
Soremeon, 565 So3d pOST (Fla &h LA
1980F;, Minkal v Plsdiey, 434 So 24 083
{Fla 5k DA R

Temparary v. Permanenl Deprivation

The couit el furekesd fsad sometlnsg
Mt IREn MHNE DO Ery failures or
dercisreens of pafenis (hal) may pasnly
lempedary deprivatioa of fhe cutody of
thair chikieen by (thar] will meod pappore
pErmanel s of parental nphils. e Dades
cal af fEA N 30 5034 119 (Fla. %=h
DA, J0E0), The Flonda Suprems Coure
hins wrmndd, o iipons whetl SHgk jid-
lify eclicving & parat lcmpezasily of the
cuiead y o Pis il Wil B0 mOEsLENSY
raSpidl absodats and poresanesl Iranafer
of the child to a Eranger o ovem oiher

patr=loel ™ Towred v, Farr Erpoel, 08 50 34
1X5, TAT (Fla, 1¥5Y). See alsg Marer
af Adeprion of Sevpe 399 Sa.2d4 1240
(Fla. 4tk DA I%RD), Alss widely eased
bi the progosiiion thai “paness are by
B means requned co (et a dfranper
b0 [ Blesed &8 equal terrm in con-
peetits far Ehg pasnisl rights 10 the
chikdmn.® fa Rr Adaprion of Prangir,
123 Hap 3 421, 430 {Fla, 3d [eCA 15604
citdmy Bap v, Nolwes, Thie, coedfld &ie
riquired to sverlook many pascnial
IFifdgrekiiom in deicemining wheiber o
fermengss pasenial nghse

Furibeer el asde 65 00 whil coautilois
ibiddonseal may b found wiikin F.5
Ch, W relwiing io jevends dependessy
acteams. Than chapier abvo aothsrncs the
&daar], under aotain conditens. 0 Emb
saly parenisl righte. The term “abas-
domed ™ 48 defised in FE §¥RONTE as
folivan
i) "Absendsand ™ maard & Ssuaslesn 18 W beck
b poeral o2 kgl cossodian ol & child
wholr boimg b, madion nes proveesn 2o e
s iapperd and i o cffisr B comare-
abfant will b child, whodth afsilion i doll-
FeESl i EveRd & el Tephiied ol padeidal
sbfigatican., IF o qfTouns of ook peieed of
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kgl guiddnlian b Enpidel arsd comme
micany with rhd Rkl sig e b Opralen of
e goir, Cably maipeal e dkal B e
ANIFT Ja STl Prd Ffidal B0 Giufid &L fuiid wlal
deten, 1k comrt mwy Sclanr ke ohdd on
B abarsdooed

Ahhoagh thin defimition would mol b
beadding on an sdopiion Cowm, whay @
cheir i et the berden of geosd o oo
the peiilionen in an adopion procondisg
10 shie chal & R s paren Bid PSak
démed 1he ¢huld asd 1hal the parcni’
coaaarnl whauld Be sxsend by she coun
fe Re Adopried of Lewis, 380 Ho2d
s {Fla. Bel CeCA P9RE), anvd dém 0K
B dd 1ME; Dewden v, Momry, B S0 58
BN (FRa. 13 DA YT Fonkes, b
petilanct's ifasdard of peoal most b
UEHEr A=l curvinsing.” Tereed v Bas
Erprl 38 Lo 28 T {Fla 1957, aeder
fm Rr Wheiirons, 17 Fla. TIY 18§ So
i1, Bee also, de Br Adaprion of Prang-
& 132 5000 423, (Fla 3 [HCA I9ED)
This s slesdand of proal n regeieed
o juvenil Srpendensy prooctd ings which
sighka pesol A & lefmaEElion of paienlal
rigkts o Inieresd of WOOLN, 4] %o 0d
AR5 [ Fla B LHCA R

Ahhoogh 10 1B paviage quoted absvwe
from Selemon v, Molaran ibe oo
waed 1B phirase, "ericked purpaeT (e
forcps paccnlal ciphty asd dutina], the
Soaikren Reporier odioay uund she word
“inlsRnonal” B e Eadacie 11 fod
ihe cine, 5o, o0, dud the ediiom off Flarids
Hrarwrer AAAaralied e iheir Sode [
F.5 §AIATE I 1he roe phiiies &ic 175
saymeei, then 4 Brial court mst find
fthai she macoasEniing salgral pareal
Emradcd o abasdon (he chikd and, s
taspgally, thal the parenl @i fapabs
of Peamang duch AlEaL CHEer 1Ran e
edfonal somesenla, hiwever, Licer i ne
law in Florda ax it wheiber the brial
COATL. i an Edopuon provealing. S
detnrmnine Ehe capasity of 4 noncarscriing
parent to Borm an scenl 09 shandos
ke chithd. However, 16 s defifmliod of
the word “abasdoned™ in F5 $H00K1)
the legaisiung vepd Baois ahr 0eme “wyl-
ful™ aned “settled i, sl Lt
the kegilateer comiden (ke twg Lerm
o b pmiew hangeabile

Chber alates do fequie wth & hadag
ef imfewicnn, In /o B¢ Wareon, 3R
Mo App. ID0d, 95 5 W O5F EI1], 33k
i 19E5), the couit slaled 1hat a Dindisag
el ahazdenmenl would Fequirg eriher,
a “voliniary esd imeanonal el
senl of the coulody of ehe child 12
anoibpr. wyih b @OPet (00 Ve AgEEe
Cluim the raghis .. . o perfonss e J s
of & pEIETL, oF am inicmicena wilh-

I e T



hedding [iom ke clibd, wilhoo pesl darses
or cxcuse, = of the parend s prescner, carg,
lorve, prosocibon, mairdenance, snd &l
i, [a Ferodle v Sihwirmdn, 4 Tewas
oot ibaled B volontary abandonmens
corstmedaies & willul & or course of
ot ], ol S woeald pEply & coasEus
diircgard of or irdilferenon 1o the child,
[ dofms anilis, ¢ aboplion Palete el
requirc ket ke abasdotmenl be “uill-
ful® ar “mtenlional.™ In Arirons. o
il Biad el thal ok woed “walEsly™
in ot ikalylc rcam “Eicatoaally o ol
waiaridy. " Shumway v, Baeley. 88 Arie
B35, 0Y P2 0T R

Florkds Siabule Leaves Inbent Spen

Howewer, in Florda, ih satets oone
nEis no relenerns 10 gilher & seniked poie
o, o & willful, migmizenal or valupiasy
ahandenment. I1 seemm unhbely 1hough,
Ehart ke leprlature inlendy thal 2 Faneadc
cour proccoding under F.5 Oh 19 o
Eeiminale parcaiil sighli o2 & permascnl
comeiimenl 1o ihs Deparimest of Healih
ard Bemabibiptive Serviodd of Soubesr
chibd placing apehcy would be requircd
to meei & highor Burden than 8 cour
Eied 10 jermAeE parcslal ngktd o
sdoplion proceedag wader F.5, Ch 8],
Bosh actions have the ssme final effeo
of & Aaliral pareaL

I by the wideiperad ese and approval
af the phesw “seotled parpoe™ in ihe
cakt low pemainiag 1o alopliss, the
Fhorsla cooris maras that an sbasdonmam
mos B mn inlEmional one, § furbes
e regacding Abe capaciy of 1he salural
parend bo (orm an istens s rassed. Tiwaa,
il & parem Eilibils syEploms of mesal
illeens or incapacity, the court ihould
have a dwiy to inquire a5 to wheher
ke of ihe Way b= unabde, mestally of
lepally, to ssiually farm ik inlestion
ia abandon a chikl. Fven & parenl who
faay have boen tempodasily Bospiralined
ol ovdored commaticd 1o 3 mengal boakh
ireatmen (acily pursaant 3 e Baker
A, F5 WELLG], may sever Bave boea
redicially declazed incompeiczt, wo that
.5 BTN would exoue his oo by
coaschl Lo oA sdoptica. Hul thal jams
parmst ofien will by m and out of doech
wilh realivy so such &a exner thar b
ar by siiom wall ek Bie abandoamest
bul are pot 2 eovuk of 3 "wetthed peapo
ad ke part of tha parcal 10 abamdos
el halkd,

Combder the @ioation in which a sa-
wpal pare i sulleds fom & meael d nondes
which may bereooontelly ircaicd by med-
Estion. Wil iaking 1he medication. pech

jpareal would Excly be fousd io be able
ta form 3o injeni o (a0, durisg tha
paniod, (ke pansel =ay decide nol ie
coniline: Laking the medication, 1hus even:
bmilly lapwing back 10 1he [ormes dooe-
dired, abasldaing behavor. Cas thad
pagtal b daad 1o kave formed an issem
i ahandosa bia or her child™

Thiks, when Teed with a it wfoabon
in which a paremit dory gehibil sympsoms
of Incompritace of tCapacily, Bul who
tenl, B coust meat dockde whkether such
sciaons which may be coused by senlal

In the grey area where a
natural parent has not been
judicially declared

incompetent, but
exhiblis sympioms of
menial illness, the court

miast then determine whether
the evidence shows that the
natural parent has ahandoned
ihe child.

illesis comiduic abasdonmani, or whes
ther b manial il el Say secvest
ihe parest lrom l(eeming anmy icterd to
abisdion 1he child and ibas probidin &
finding of abaadommen, b malls how
ipregria ket parend s aslios oy by

A heigfol analogy may be made 10
bl crimees whibch rogaire AleAl i cac
of ihar elesenis. & cnminal defondant
whi actually commitied an & which
contiiuies a creme, ban who wai ineans
M ke e afsd o whablk do forsulags
ke inlgat 10 comma ihe crime. Canpsl
be found guiliy of the erese. By the
st loken, o naturs] parcst wh sullors
rom 3 merstal iscapacivy such tha Be
o ke 18 cEpable of [Sroassg an inleai
1o abandos & child sheuld not Bane hin
o Ber pacerial righo cerminsied s
F5 BI0THI), and aot 0 all oaleis
s coabemplated tn F.5, §EEOTN 1) cheve
bas bron @ judicial deersmisition of
inoTEpeEncy hsd & Nisding thal ghe eoiiora-
tion of compeimey s medically inprobe
ikl

I cobdlduing ah Maon gabeb: (Bt
excwnici the comacns of a pareni who
has sbardoned & child, & coum Beld ha
i m=aine molher doold aol comenl 4o
an sdoplion and ncither coold ke be
puiliy of sbandonmeni. and farnber (hay
ittty el doss &l Sosaliluie aban-
donmenl withis the maanisg of b
s oo simtine. Aol v Rbpaddesed, 307
IR TRE, 48 MOE SR 1%E5) A labsr [incds
comrt beld dhat o namral moshor, beisg
iraame, okl nenbeEr corbenl nof ehescn
1o 1B sdsplion, ndd could ibe Bbe held
o havy commiiond anmy of she s which
Wik otherere Cofmbnie dhaseloerient.
Suridrdn v, Wik Fraor G, 130 0
App. 53, 110 MO 355 (15380, revid
ot ey prcmnali LB MOE 2 393,

Guardissa Ad Lilem

Seseral slines require (he appsintmest
o a pusrdizs ad lilem in an adoplion
peoceeding for & maiural pares whioos
iompendy N gusilican] and e whas
2 kgal peardias may of may not have
Bl appoinied. The Flors=s adoples
ilalinie has 68 such roquerermnead Sor the
sppinimerd of @ geardisn ad [hem 1w
PEpretenl o natinl parcal whost oompe-
iacy has been manegd s an myex inoan
wdopion procesiag. Howeser, 190 #86-
tetdd o 1he Rules af vl Preseduce
ihenld B applicakle. Fla, B.Civ.P,
L.I1bp provides in par: "The Coun
ihill Egpoinl & guardhan &d bibcm for
mn mlard or scompsioet poresn s o5he
Erwne Peprdsenled in af ErsEA of dhall
make wech olher onder s 3 docms progper
(ar the provection ol the infant or Gesoem:
peEte i persid.” Fla B Civ P 1 _50ie) pro-
waled, = part, 1hat “no judgmeni may
b emiared againd 3o inlan or Eosompe-
e et ik et 18 Lhe sisea
by a gencral guardian | who appeared
im it or unleis dhe court baE made &R
otder usder Rule | 2100b) providing that
o R TP GO, ™

Il& paress his slresly bocn )bl
mdompstend, & kgal pmandian will have
e wppeinied slad prospeciive sEEveE
parent(s) can procced uader F.5.
#800T N Mewevnr, onor apsin whos
& panural pagent Tads o pelies 10 COfrsalL
ierd o Ehal b or she wonkd by onable
to [oam &n iBeem o ESandoa 6 clild
isven theagh ho of bor acissas woeld
e rE Tl Sorl gl ahasadorame ), poo-
spiilive Bdopuie pasentish ased & syinpa-
iz court may be caughl = a “Caich-
o= usention. 1 & court alismpis s caver

THE FLOMIDSE B pOURRMALSRIATY 1988 55



alf bascy and appoisi an Elbswnoy-ad-
fitem, under Fia Stad, §784, F000dp and
s peardiss-ad-litem under F.R.Civ.F
1.2 10RY, ihere a8l could mnse the pviom
question &b 10 whethor cither of thos
represcntahives wosld Rar ihe fower 0
fobdent 10 an adopuon abdcal expicw
Al oY astfRD Y B g 5,

Thiis, twe dsrious iasdequssss. ooat
in Flowida’s adoption sistiates, Firsy, i
G wnclear whatbher & conri memg find
thal &n abasdonmest of a child o
costemplased by F5. 8307311 amen
bo an intentional one. The woead defect
in the wtanute, if a8 abandoamenl fnt
b istemtioaal, b the ek of 3 difecind
peopndare so pronvide foe an appropiidde
representaiye for 1he natural parest who
eakabits dyroptoras of menial disow Bl
wha hay 2ot Boon adjudacued incompe-
war The kegalaste clearly imended in
F5 $310753) 10 avidd eerminsting the
parental rghts of 3 pevion 3dpdped In0om-
peteni bap for whom rritedation of Gome
pelendy = nol wmprobadle, Mow can any
beas concorn be showa for a parar who
haa nod Been adpdpod incompaiiart

Alihoogh sueh (a0 isfosmsns &8 e

e —— e — o ———— o ———— o ———— o —— —— e ——_ ——— e — —

catlted herein may by rare, fhy sEpsing-
pes of parcetal fighas b wn execmely
weripad mainer, sk bolh ihe lepnlature
and the ooeerts bave repognined. Equaliy
scnings, sho, b the anguih of sdogiie
parents who mue sulfer theouph laigr
procceding o set avide the adoption
pnd perhips evcnlpally pam wilk ibeir
sdopicd child. ©

VFaa, Star. JLOAT aiva mqeercs e com-
wepl of abd penar to b sdopied il be oF
i [ praay ol age o¢ older, The ouri ey
Blva Pepuird ovenent Troon oy sl paiodiss
of e child, “the coarl bwiag jerbdeciion
fo doireimies soilody of the maerpt,” amd o
@ Inceeai] child-placag spiocy of 1o [Mpai-
midl of Mealih ssd Rebabauianse Sndviin
it chald Bas bovn pormassily codmersied
o ek age vy o1 B 1 bt drpartimd ol

P Faa Soar. JSI00HE] providon chak he
Comart MY raresd dhsr podsc of @ logal paand-
pifl whei [iils 00 respoiad 1o 3 poguour fac
cudrical willin &3 dive, of whe W foend 40
b iasroancnbiy T

WA Oh T4 oo e prosodaic for
o padfeinl daclaratgn of iscompricmy ol
1k sppoaimapt of o lopsl peardian of 1k
ponon il propédy of 36 moosieiost, G-
evaly, uah proctloer segero (ke comn Wb
PP IR FLUMINAT COBRRINT Jomouing

ol i prtfing physsham W58 & LySEs
whi fuimens |ht aliggad iscomjciom sl
feport b e ool 1 propei sotad e provishid
wad an sllcany Bfjoasrdd o srovweiy, Wiy
prcwing ke cnssiming CidnEsiion s fepon
afed all bty cvidedr acBemaied, thi ot
FLy el iAo P fely sl Aot 4 esrd-
wn

A Fid pon-Flenda gassts, e G colbndiedd

i 1 AL WD T Adepiicn- A baraioned o
Deeneried Chald

Cyfthia Stamp Swanion & o e
Peiciukyar i Ddoerwile. She prad-
woned from Florsda Siede Dadeoniny
in 197F and rhe Daiversily of Flovids
Colltge of Low in {881 54 0 2
mwealer of e Family Lew Erciion,
rher Fapludh Judivial Carcuir Bar Ano-
waation, and o wrceerary of tae Saphih
Sudicial Circasly Chapier of Flonkdg
Adssociggion Jfor Women Lewpesi.
Her penerad civil pracifce conupny
midinfy of family low, seal edrafe,
Busincer angd dooumeria v,

Ihe writer pheld enfusn on bobalf
of the Family Law Seiniva, Lewis
Kaprws, chadtman, and Somdy Karker
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